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The pandemic has already changed 
how we advocate for clients. As we 
diligently work in this new normal 
to represent clients remotely and 
continue moving their cases forward, 
we may encounter defendants using 
this crisis to try to gain a tactical 
advantage. Because successful 
discovery often is the key to a case, 
“lawyers enthusiastically press their 
advantage in a process meant to 
be collegial.”1 They may “unleash a 
barrage of discovery requests, or a 
trickle of incomplete responses, to 
batter the opposing side into settle-
ment or bleed it into surrender.”2

Don’t succumb to such tactics—you 
must meet obstruction head on.  

DURING
COVID-19

OBSTRUCTION
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Recently, I received an email from 
defense counsel in a nursing home 
case requesting an extension of time to 
answer discovery. The reason for the 
request was that his clients—compa-
nies that own and operate a nursing 
home—were too busy “taking care of 
people and saving lives” to respond to 
my discovery. However, the information 
I requested would come from corporate 
office employees, not from the frontline 
workers at the individual nursing home. 
Is this a legitimate request, or are the 
litigant and attorney trying to turn 
lemons into lemonade? And how do 
you respond?

Be reasonable in your response, 
especially in times of crisis. Judges likely 
will be more lenient now over extension 
requests. In one case, the court granted 
a motion to stay the proceedings 
altogether, finding good cause based on 
the “disruption to business caused by 
the spread of COVID-19.”3 Additionally, 
several states have extended unexpired 
discovery deadlines automatically in 
response to COVID-19.4 

But this is not the first crisis that has 
placed stress on the civil justice system, 
nor will it be the last.5 “It is the duty 
of all legal organizations—the courts, 
the organized bar, prosecutors, public 
defenders, . . . individual lawyers—
to undertake adequate planning and 
preparation to ensure that the legal 
systems, both civil and criminal, can 
continue to dispense justice in times of 
major disaster.”6 As such, the burden is 
on us to set fair and firm expectations 
about how discovery should proceed 
within the confines of the rules and to 
ensure that opposing counsel complies. 

When setting forth expectations, 
always memorialize them in a way that 
incorporates the applicable ethics and 
legal requirements. Lawyers have an 
affirmative duty to engage in pretrial 
discovery in a responsible manner that is 
consistent with the spirit and purposes 

of the Federal Rules of Civil Procedure.7 
Zealous advocacy for one’s client never 
excuses conduct that violates the Model 
Rules of Professional Conduct or state 
equivalents.8 Even during a pandemic, 
the rules governing civil procedure and 
attorney conduct still apply. Invoke 
those rules and the case law interpreting 
them in your “discovery expectation” 
letters and emails.  

Spotting Thinly Veiled 
Abuse and Obstruction
Obstruction can be hard to recognize—
there are many places to hide. If you 
don’t know the rules, you can’t recog-
nize when they are being broken. My 
12-year-old plays basketball, and I 
never understood why he got called out 
when he stayed in the “paint” too long. 
It turns out I didn’t know the “three-
second rule.” Learn the rules and how 
to interpret them.  

Avoiding discovery obligations. 
As a starting point, the model rules 
require attorneys to act with reasonable 
diligence and promptness.9 Rule 3.4 
prohibits a lawyer from unlawfully 
obstructing access to evidence, know-
ingly disobeying an obligation under 
the rules, and failing to make reasonably 
diligent efforts to comply with a legally 
proper discovery request.10 Obstructive 
discovery tactics are prohibited.11 

A clear example of an attempt to 
use the pandemic to avoid discovery 
obligations is the motion by defense 
counsel in a South Carolina wrongful 
death nursing home case asking the 
court to avoid taking two crucial depo-
sitions until the “crisis has ended,” 
effectively stalling discovery. Defense 
counsel claimed that the nursing home 
is allegedly too busy “car[ing] for 180 
of the most vulnerable of our citi-
zens” and that producing the facility’s 
administrator and director is an “undue 
burden” that “represents an attempt to 
annoy and distract.”12

Plaintiff counsel —my colleague 
Matthew Christian—countered that 
the nursing home has not had any posi-
tive COVID-19 resident or staff cases, 
defense counsel did not try to resolve 
the issue before filing the motion, and 
defense counsel was unresponsive for 
months in attempting to schedule the 
depositions, even after the plaintiff filed 
a motion to compel.13  

Attorney oversight. Federal Rule  of 
Civil Procedure 26(g)(1) requires attor-
neys to sign every initial disclosure, 
as well as every discovery response or 
objection. This signature operates as 
a certification by the lawyer that the 
initial disclosure was complete and 
correct when it was made and that 
discovery responses and objections are 
consistent with the rules, warranted by 
existing law, and not interposed for an 
improper purpose, such as unnecessary 
delay.14 Lawyers have a duty to oversee 
their clients’ responses to discovery 
and to supplement their responses in 
a timely manner. They also have a duty 
not to lodge boilerplate objections or 
to engage in gamesmanship. Failure 
to comply with these requirements is 
sanctionable.15 

Many courts have examined Rule 
26(g)’s attorney oversight requirements. 
They’ve found that “parties must respond 
truthfully, fully and completely to 
discovery or explain truthfully, fully and 
completely why they cannot respond.”16 
Attorneys must “exercise some degree 
of oversight to ensure that their client’s 
employees are acting competently, dili-
gently and ethically in order to fulfill 
their responsibility to the court.”17 They 
must make a reasonable inquiry into the 
completeness of the clients’ discovery 
responses, which requires more than 
just accepting a client’s word on the 
matter.18 

Misrepresentation of the availability 
of relevant information can expose 
counsel to liability.19 For example, in 
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one case, trial counsel abdicated the 
responsibility to gather responsive 
documents to the client’s general counsel 
and failed to exercise independent 
oversight of the discovery collection 
process.20 General counsel was “grossly 
deficient” in his efforts to obtain the 
responsive discovery documents, 
which resulted in hundreds of relevant 
documents not being produced.21

The court sanctioned the defendant 
by entry of a default judgment on 
liability and set forth its expectations 
of trial lawyers’ participation in the 
discovery gathering process: The court 
expects “any trial attorney appearing as 
counsel of record [to] formulate a plan 
of action which will ensure full and 
fair compliance with the [discovery] 
request.” This includes communicating 
with clients to identify the proper people 
to gather information from, ensuring that 
all such individuals are interviewed, and 
ensuring that all documents identified by 
those interviews are retrieved. Counsel 
also should review all the documents 
to see whether they indicate other 
responsive documents exist that have 
not yet been received.22

Gamesmanship prohibited. Evasive 
and incomplete discovery is prohibited 
under Rule 37—it’s treated as a failure to 
answer or respond.23 Lawyers who are 
evasive or incomplete in responding 
to discovery, who delay discovery to 

achieve a tactical advantage, or who 
engage in any of the myriad forms of 
discovery abuse that are so common 
violate their duty of loyalty to the proce-
dures and institutions that the adversary 
system is intended to serve.24 Defense 
lawyers are using the pandemic as an 
excuse to delay and evade, claiming they 
cannot access the information needed 
to fully respond to discovery, or to delay 
producing witnesses for depositions. 

In the South Carolina case described 
earlier, defense counsel claims he cannot 
produce the nursing home administrator 
for a deposition because the witness 
is too busy. However, it is known that 
the administrator’s work hours and 
availability have not changed as a result 
of the pandemic—he continues to work 
from approximately 9 a.m. to 5 p.m. on 
weekdays, and there are no positive 
coronavirus cases at his facility. This is 
merely an attempt to evade discovery 
and to delay, delay, delay.

Sandbagging. Once a party learns that 
a prior discovery response is incomplete 
or incorrect, Rule 26(e) requires 
supplementation “in a timely manner.”25

Send letters often that remind defense 
counsel of their duty to timely supplement. 
The late production of documents will 
adversely affect your ability to prepare 
for trial: You’ll need to question deponents 
about those documents and review them 
with your experts. 

I recommend sending a letter 
requesting supplementation 30 days 
after you receive discovery responses, 
as my cases always have a claim that the 
defense will supplement “if and when 
additional information is received.” 
Then continue to follow up quarterly.

Remind them that Rule 26(e) “does 
not give license to sandbag one’s 
opponent” by producing information 
and documents only when they believe 
the information would be “desirable” 
or “necessary” to their case.26 We must 
inform defense counsel that the rules still 
apply: They still must communicate with 
their clients, ensure the production of 
responsive information and documents, 
and otherwise meet their discovery 
obligations.

Boilerplate objections. Boilerplate 
objections to discovery requests—for 
example, that the requests are vague, 
overly burdensome, irrelevant, not 
calculated to lead to admissible evidence, 
and not proportional to the needs of the 
case—are commonly used to obstruct 
and delay. However, these objections 
are prohibited in most jurisdictions.27 If 
defense counsel raises these objections, 
they are subject to sanctions. Rule 26(g) 
requires that objections not be made for 
an improper purpose. 

During the pandemic, I anticipate 
that the “unduly burdensome” objec-
tion will be lodged even more often than 

achieve a tactical advantage, or who I recommend sending a letter 

During the pandemic, the ‘unduly 
burdensome’ objection may be 
lodged even more often than 
normal, as defense lawyers claim 
limited access to clients. 
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normal, as defense lawyers claim limited 
access to clients, or their clients claim 
that they cannot meet with the people 
needed to fully respond to discovery 
due to social distancing requirements. 
However, courts are strongly encour-
aging virtual communications and 
meetings. Continue to challenge these 
objections.

Responding to Discovery 
Obstruction
When you suspect obstructive discovery 
tactics are being used, immediately 
detail your concerns in a letter. Cite 
the law supporting your arguments, 
and invite defense counsel to meet and 
confer. This is required before filing a 
motion to compel.28 

Document all offers to meet and 
confer,  the results of any meet and 
confer sessions, and any deadlines 
you’ve agreed on. In doing so, you are 
setting the backdrop for any future 
motions. You’ll also be better prepared 
to demonstrate that defense counsel 
engaged in discovery misconduct, abuse, 
and obstruction that violated the federal 
rules and rules of professional conduct. 
If they do not correct the discovery 
deficiencies, you are ready to file your 
motion to compel and for sanctions.

If counsel certifies a discovery 
response, disclosure, or objection 
falsely, you may bring a motion for 
sanctions pursuant to Rule 26(g)(3). 
The court must impose an appropriate 
sanction on the lawyer, the party, or 
both, which may include reasonable 
expenses and attorney fees.29 Intent or 
bad faith is not required.30 

If a party fails to disclose information 
pursuant to Rule 26(a), or fails to 
timely supplement pursuant to Rule 
26(e), monetary sanctions—attorney 
fees and costs—may be awarded under 
Rule 37(c)(1). Additionally, Rule 37(c)(1) 
provides that the withheld information 
cannot be used by the withholding party 

at a hearing or trial unless there was 
substantial justification for the failure 
or if it is harmless. 

Note, however, that this prohi-
bition in Rule 37 is qualified by the 
next sentence, which states “in addi-
tion to or instead of this sanction, the 
court . . . may impose other appropriate 
sanctions.” This provides counsel with 
an argument that exclusion is not auto-
matically required under Rule 37.31 As 
such, if the withheld information is 
important to your case or will preju-
dice your ability to advocate for your 
client, and you have reason to believe 
that opposing counsel or the defen-
dant were not properly forthcoming in 
their production, I suggest additional 
inquiry into the reasons for the failure 
to disclose. 

Determine whether a legitimate 
justification exists, such as a true 
inability to access information due 
to COVID-19. While discovery about 
discovery is not routinely permitted, 
courts have permitted it when necessary 
to determine whether counsel complied 
with Rule 26(g) obligations32 and when 
counsel has legitimate concerns about 
the methods undertaken by opposing 
counsel or their clients to respond 
appropriately to discovery.33

Monetary sanctions must be awarded 
if a Rule 37 motion to compel is granted, 
unless you failed to meet and confer in 
good faith, the failure to comply with 
discovery obligations was substantially 
justified, or other circumstances make an 
award of expenses unjust.34 Again, docu-
ment all of your attempts to work things 
out before filing your motions.

In addition, if counsel fails to obey a 
court’s discovery order, monetary sanc-
tions must be imposed unless the failure 
is substantially justified. The court also 
may take other actions, such as striking 
pleadings, entering a default judgment, 
and finding a person in contempt of 
court.35 

The federal rules and the model rules 
provide you with the power to ensure 
your client’s case is fairly adjudicated. 
Demonstrate your knowledge of the rules 
and your willingness to hold defense 
counsel accountable for discovery 
misconduct—you likely will earn their 
respect and hopefully ward off any 
further attempts to hide the ball. 

Carma Henson is a 
partner at Henson Fuerst 
in Raleigh, N.C., and can be 
reached at carma@
lawmed.com.
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